EXCLUSIVE NEGOTIATING RIGHTS AGREEMENT 

(Foothill Drive & Sierra Vista Drive Affordable Housing Project)

This Exclusive Negotiating Rights Agreement (this "Agreement") is entered into as of ______________, 2020 (the "Effective Date"), by and among the County of Siskiyou, a political subdivision of the state of California (the "County"), and Rural Communities Housing Development Corporation, a California nonprofit public benefit corporation (the "Developer"), on the basis of the following facts:

RECITALS

A. The County is the owner of certain real property, consisting of approximately 13.9 acres, and generally located at the intersection of Foothill Drive and Sierra Vista Drive, in the City of Yreka (the "City"), California (the "Property").  As of the Effective Date, the Property is vacant and unimproved land.  The Property is more particularly described in the attached Exhibit A.

B. On February 19, 2020, the County declared the Property surplus and issued notices of availability to the entities and agencies identified in Government Code Section 54222 et seq. No response from eligible recipients was received.  On June 18, 2019, the County let the Property to formal bid, which resulted in the receipt of no offers.  On, February 11, 2020, the County again issued notices of availability to the entities and agencies identified in Government Code Section 54222 et seq.   No responses were received.  On September 10, 2020, the County received Developer’s notice of interest to acquire the Property for the development of affordable housing. 

C. The County, though its Health and Human Services Agency, Behavioral Health Division, and the Developer previously entered into that certain Memorandum of Understanding dated as of [____________] (the "MOU"), pursuant to which the County and the Developer set forth their desire for the Developer to construct and provide property management services for an affordable housing development ("Project" or "Phase 1") on the Property (as set forth in Exhibit B), consisting of studio, one- and two-bedroom units, and a property manager's unit, with a portion of the units dedicated to house adults 18 years and older with serious mental health disabilities that are eligible under the No Place Like Homan Program. 
D. In accordance with Government Code Section 25539.4, the County is authorized to convey land for the purpose of providing affordable housing when the County decides that such use is in the County's best interests. The County anticipates that, following the negotiations contemplated by this Agreement, the County will be able to make such determinations as set forth in Government Code Section 25539.4 prior to any conveyance of the Property by the County.

E. In connection with the MOU, the Parties desire to enter into this Agreement to establish procedures and standards for the negotiation by the County and the Developer of a conveyance agreement (the "Conveyance Agreement") between the County and the Developer to govern the development of the Project on the Property.

AGREEMENT


NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein and for other valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the County and Developer, (each a "Party" and collectively the "Parties") mutually agree as follows: 
ARTICLE 1. 
EXCLUSIVE NEGOTIATIONS RIGHT
Section 1.1  
Good Faith Negotiations.  The County and the Developer shall negotiate diligently and in good faith, during the Negotiating Period described in Section 1.2, the terms of a Conveyance Agreement for the development of the Project on the Property.  During the Negotiating Period, the Parties shall use good faith efforts to accomplish the respective tasks outlined in Article 2 to facilitate the negotiation of a mutually satisfactory Conveyance Agreement. In consideration for the exclusive right to negotiate, the Developer shall make a One Thousand Dollar ($1000) deposit ("Deposit"). 
Among the issues to be addressed in the negotiations are:  (a) the physical and land title conditions of the Property and remediation of any adverse conditions by the Developer, if any; (b) the type of entitlements necessary for the Project; (c) the development schedule for the Project; (d) financing of the Project (including the need for, and terms of, any County financial assistance); (e) marketing and management of the Project; and (f) the level of housing affordability and the nature of affordability controls.

Section 1.2 
Negotiating Period.  The negotiating period (as may be extended or modified from time to time, the "Negotiating Period") under this Agreement shall be one (1) year, commencing on the Effective Date.  At the request of the Developer, the Negotiating Period may be extended on the County's behalf for up to an additional ninety (90) days by [County Representative] (the "County Representative"), if, in the County Representative's reasonable judgment, sufficient progress toward a mutually acceptable Conveyance Agreement has been made during the initial one (1) year negotiating period to merit such extension. 
If a Conveyance Agreement has not been executed by the County and the Developer by the expiration of the Negotiating Period, then (i) this Agreement shall automatically terminate without further action of the Parties; (ii) neither Party shall have any further rights or obligations under this Agreement; and (iii) the Deposit shall be returned to the Developer.  If a Conveyance Agreement is executed by the County and the Developer then, upon such execution, (i) this Agreement shall terminate; (ii) all rights and obligations of the Parties shall be as set forth in the executed Conveyance Agreement; and (iii) the Deposit shall be credited towards any consideration due under the Conveyance Agreement.

Section 1.3 
Exclusive Negotiations.  During the Negotiating Period, the County shall not negotiate with any entity, other than the Developer, regarding development of the Property, or solicit or entertain bids or proposals to do so.  
Section 1.4 
Identification of Developer's Representatives.  The Developer shall notify the County, in writing, of the Developer's designated representative(s) to negotiate the Conveyance Agreement with the County.  
ARTICLE 2. 
NEGOTIATION TASKS
Section 2.1 
Overview.  To facilitate negotiation of the Conveyance Agreement, the Parties shall use reasonable good faith efforts to accomplish the tasks set forth in this Article 2 in a timeframe that will support negotiation and execution of a mutually acceptable Conveyance Agreement prior to the expiration of the Negotiating Period.

Section 2.2 
Financing and Costs of Project.  Within one hundred (120) days after the Effective Date, the Developer shall provide the County, for its review and approval, with a detailed financial analysis for the Project containing, among other matters, a development budget and operating proforma for the Project (the "Financing Proposal").  The financial analysis shall be refined by the Parties during the Negotiating Period, as appropriate, and will be used to evaluate the financial feasibility of the Project and to assist in the negotiation of terms regarding payment of costs of land and development.

Section 2.3 
Planning Approvals.  The Developer acknowledges that the Project requires approvals and entitlements from the City (the "Planning Approvals").  Prior to execution of a Conveyance Agreement, the County and the Developer will agree on the type of Planning Approvals necessary for development of the Project.  During the Negotiating Period, the Developer shall submit an application for Preliminary Review for the Project to the City for its informal review.  The Parties agree that a formal application for the Planning Approvals would not be required until after the execution of a Conveyance Agreement, and that such applying for and obtaining the Planning Approvals will be a pre-disposition condition under any Conveyance Agreement. Notwithstanding the foregoing, the Developer may make a formal application for Planning Approvals prior to the execution of the Conveyance Agreement. 

Section 2.4 
Schedule of Performance.  Within one hundred (120) days after the Effective Date, the Developer shall provide the County with a proposed detailed schedule of performance for the Project and shall include, but not be limited to:  the dates for obtaining land use entitlements and financing commitments for the Project, the date for the submittal of construction plans to the County, the date for close of escrow on the Property, and the dates for the commencement and completion of construction of the Project.
Section 2.5 
Due Diligence.  During the Negotiating Period the Developer shall conduct due diligence activities, including, but not limited to, planning, soils report, noise study, hazardous materials report, financial feasibility study, and survey of the Property to determine actual property lines, and title adequacy, to the extent applicable.

(a) 
Physical Adequacy Determination.  The Developer shall determine whether the Property is suitable for development of the Project, taking into account the geotechnical and soils conditions, the presence or absence of toxic or other hazardous materials, and the other environmental and regulatory factors that the Developer deems relevant.  If, in the Developer's judgment based on such investigations and analyses, any portion of the Property is not suitable for development, the Developer shall notify the County in writing prior to the expiration of the Negotiating Period of its determination (an "Unsuitability Notice").  Upon delivery of an Unsuitability Notice by the Developer, this Agreement shall be terminated without further action of any Party, and thereafter no Party shall have any further duties, obligations, rights, or liabilities under this Agreement, except as set forth in Sections 3.3, Section 3.6, and Section 3.14.  If the Developer does not deliver an Unsuitability Notice during the Negotiating Period, then the Property shall be deemed physically suitable for development of the Project; provided, however, that any executed Conveyance Agreement will provide for an additional opportunity for the Developer to determine the physical suitability of the Property and for the Developer to terminate the Conveyance Agreement as a result of the purported physical unsuitability of the Property.  Any Conveyance Agreement shall provide that the Property is conveyed to the Developer in its then current "as-is" condition.  
(b) 
Title Adequacy Determination.  Within sixty (60) days following the Effective Date, the Developer shall cause a reputable title company to issue a Preliminary Title Report (the "Report") for the Property to the Developer and the County for their mutual review.  

Section 2.6 
Reports.  Unless otherwise waived by the County, the Developer shall provide the County with copies of all reports, studies, analyses, official correspondence and similar documents, but excluding confidential or proprietary information, prepared or commissioned by the Developer with respect to this Agreement and the Project, promptly upon their completion. The Developer makes no representations or warranty as to the accuracy or completeness of any such materials. 

While desiring to preserve its rights with respect to treatment of certain information on a confidential or proprietary basis, the Developer acknowledges that the County will need sufficient, detailed information about the proposed Project (including, without limitation the financial information described in Section 2.2) to make informed decisions about the content and approval of the Conveyance Agreement.  The County will work with the Developer to maintain the confidentiality of proprietary information subject to the requirements imposed on the County by the Public Records Act (Government Code Section 6253 et seq.).  The Developer acknowledges that the County may share information provided by the Developer of a financial and potential proprietary nature with third party consultants and members of the County Board of Supervisors as part of the negotiation and decision making process.  If this Agreement is terminated without the execution of a Conveyance Agreement, the County shall return to the Developer any information submitted by the Developer under this Agreement.


The County shall provide the Developer with copies of all existing leases, reports, studies, analyses, official correspondence and similar documents (collectively, "Documents"), including detailed property appraisals, prepared or commissioned by the County with respect to this Agreement and the Project, promptly following execution of this Agreement with respect to Documents then in its possession or under its reasonable control, and promptly upon their completion with respect to any subsequently prepared Documents.

Section 2.7 
Organizational Documents.  The Developer shall provide the County with copies of its organizational documents evidencing that the Developer exists and is in good standing to perform its obligations under the Conveyance Agreement no later than ninety (90) days prior to proposed date for the execution of the Conveyance Agreement.
Section 2.8 
Progress Reports.  From time to time as reasonably agreed upon by the Parties, each Party shall make oral or written progress reports advising the other Party on studies being made and matters being evaluated by the reporting Party with respect to this Agreement and the Project.

Section 2.9 
 Housing Affordability.  Prior to execution of a Conveyance Agreement, the County and Developer will agree on the level of housing affordability and the nature of affordability controls to be set forth in the Conveyance Agreement, and, if desired by the Parties, a separate regulatory agreement to be recorded against the Property upon the conveyance of the Property to the Developer.    
Section 2.10  
Public Report. To the extent required by law and based on the progress of the Parties' negotiations, the County shall prepare any public report required by any applicable law regarding the County's disposition of the Property to the Developer (collectively, the "Public Report") to be submitted to the Board of Supervisors of the County in conjunction with the County's consideration of any Conveyance Agreement that results from negotiations pursuant to this Agreement.  
Section 2.11  
Phases. The Developer currently contemplates developing two separate affordable housing projects on the Property, to be developed in two separate phases, as generally depicted on Exhibit B. Notwithstanding anything to the contrary in this Agreement, the County agrees that the Developer may, but in no event is obligated or required, to develop a second phase of an affordable housing project on the Property if Phase 1 is developed. If the Developer, in its sole discretion, determines not to develop a second phase of an affordable housing project on the Property, the remaining portion of the Property not utilized for Phase 1 may remain as open space for the benefit of the residents of Phase 1. 

ARTICLE 3. 
GENERAL PROVISIONS
Section 3.1 
Limitation on Effect of Agreement.  This Agreement shall not obligate either the County or the Developer to enter into the Conveyance Agreement.  By execution of this Agreement the County is not committing to the disposition of the Property (or any portion thereof).  Execution of this Agreement by the County is merely an agreement to conduct a period of exclusive negotiations in accordance with the terms hereof, reserving for subsequent  action by the County Board of Supervisors the final discretion and approval regarding the execution of a Conveyance Agreement and all proceedings and decisions in connection therewith, including, but not limited to compliance with the applicable requirements of the California Environmental Quality Act, and its implementing regulations (collectively, "CEQA"), and/or the National Environmental Policy Act, and its implementing regulations (collectively, "NEPA").  Any Conveyance Agreement resulting from negotiations pursuant to this Agreement shall become effective only if, and after, such Conveyance Agreement has been considered and approved by the County Board of Supervisors following conduct of all legally required procedures, including, but not limited to, all applicable requirements of CEQA and NEPA, and executed by duly authorized representatives of the County and the Developer.  Until and unless a Conveyance Agreement is executed by the Developer, approved by the County Board of Supervisors, and executed by the County, no agreement drafts, actions, deliverables or communications arising from the performance of this Agreement shall impose any legally binding obligation on either Party to enter into or support entering into a Conveyance Agreement or be used as evidence of any oral or implied agreement by either Party to enter into any other legally binding document.

Section 3.2 
Notices.  Formal notices, demands and communications between the County and the Developer shall be sufficiently given if, and shall not be deemed given unless, dispatched by: (i) electronic mail; (ii) certified mail, postage prepaid, return receipt requested; or (iii) sent by express delivery or overnight courier service, to the address of the Parties shown as follows, or such other address as the Parties may designate in writing from time to time:
County:
Siskiyou County


[___________________]
[___________________]
[___________________]

[___________________]



Developer:
Rural Communities Housing Development Corporation
Attn: Chief Executive Officer
499 Leslie Street
Ukiah, CA 95482

Email: bmcdonald@rchdc.org
Except as set forth below, such written notices, demands and communications shall be effective on the date shown on the delivery receipt as the date delivered or the date on which delivery was refused. Any notice sent by electronic mail shall be effective upon confirmation of receipt provided that delivery occurs before 5:00 pm (local time).  Any notice delivered by electronic mail after 5:00 pm (local time) shall be deemed to be delivered on the next day.
Section 3.3 
Waiver of Lis Pendens.  It is expressly understood and agreed by the Parties that no lis pendens shall be filed against any portion of the Property with respect to this Agreement or any dispute or act arising from it.

Section 3.4 
Right of Entry.  As of the Effective Date, the Developer, its agents, employees, contractors/consultants or nominees (collectively “Designees”), are granted by the County the right to enter on all or any portion of the Property for the purpose of any engineering, geological, ecological, environmental, soil, surveying, or other work that is approved in advance by the County as may be reasonably necessary or appropriate for the preparation of any studies, plans, surveys, reports, applications, and maps of the Property (“Work”). 
(a)
Prior to each entry onto the Property, Developer shall provide two (2) working days advance written notice to County.
(b)
Prior to any entry onto the Property for the taking of environmental samples or testing, Developer shall provide County with a work plan for on-site activity, including but not limited to a copy of its sampling and testing procedures. Developer shall provide to County a copy of all results generated by the sampling and testing performed pursuant to this Agreement. 
(c)
Developer acknowledges and agrees for itself and on the behalf of Developer’s Designees as follows:
i.
Developer will not permit any dangerous condition to be created on the Property as a result of the activities of Developer or Developer’s Designees;
ii.
That all acts and things done by Developer on the Property will be done in a careful and reasonable manner, in accordance with all federal, state and local laws;
iii.
Developer will enter the Property entirely at its own cost, risk and expense;
iv.
That prior to Developer’s entry upon the Property and during the term of this Agreement, Developer shall require each and all of Developer’s contractors/consultants responsible for the Work under this Agreement with whom Developer enters into a written contract for such work to maintain, in full force and effect, statutory workers’ compensation insurance coverage and a commercial general liability policy in the amount of at least One Million Dollars ($1,000,000) combined single limit policy.  County shall be named as additionally insured, as its interests may appear.

(d)
Developer shall not suffer or permit to be enforced against the Property, or any part thereof, any mechanics', materialmen's, contractors' or subcontractors' liens or any claim for damage arising from any Work performed by Developer or Developer’s Designees’ use of and activities upon the Property pursuant to this Agreement. Developer shall pay, or cause to be paid, all said liens, claims or demands before any action is brought to enforce the same against the Property.
(e)
Developer shall take all necessary precautions to prevent the import and/or release into the environment of any hazardous materials which are imported to, in, on or under the Property during the performance of the Work. If hazardous materials are imported onto the Property as a result of the performance of the Work, Developer shall be solely responsible for removing such imported hazardous materials in conformance with all governmental requirements.  Developer shall report to County, as soon as possible after each incident, any unusual or potentially important incidents with respect to the environmental condition of the Property;
Section 3.5 
Costs and Expenses.  Except as specifically provided in this Agreement, each Party shall be responsible for its own costs and expenses in connection with any activities and negotiations undertaken in connection with this Agreement, and the performance of each Party's obligations under this Agreement.

Section 3.6 
No Commissions.  The County shall not be liable for any real estate commissions or brokerage fees that may arise from this Agreement or any Conveyance Agreement resulting from this Agreement.  Each Party represents that it has engaged no broker, agent or finder in connection with this transaction, and each Party shall indemnify, defend, and hold harmless the other Party from any claim by any broker, agent, or finder retained by the other Party.
Section 3.7 
Defaults and Remedies.  

(a) 
Default.  Failure by any Party to negotiate in good faith as provided in this Agreement shall constitute an event of default hereunder.  The non-defaulting Party shall give written notice of a default to the defaulting Party, specifying the nature of the default and the required action to cure the default.  If a default remains uncured fifteen (15) days after receipt by the defaulting Party of such notice, the non-defaulting Party may exercise the remedies set forth in subsection (b).
(b) 
Remedies.  In the event of an uncured default by the County, the Developer’s sole remedy is to terminate this Agreement.  In the event of an uncured default by the Developer, the County's sole remedy is to terminate this Agreement and retain the Deposit as liquidated damages.  Following termination of this Agreement pursuant to this Section, no Party shall have any right, remedy or obligation under this Agreement, except that the Developer's indemnification obligation pursuant to Section 3.14 and 3.4(c)-(e) shall survive such termination.

Except as expressly provided above, no Party shall have any liability to any other Party for damages of any kind or otherwise for any default, nor shall any Party have any other claims with respect to performance under this Agreement.  Each Party specifically waives and releases any such rights or claims it may otherwise have at law or in equity.

Section 3.8 
Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of California.
Section 3.9   
Jurisdiction and Venue. Any action at law or in equity arising under this Agreement or brought by a party hereto for the purpose of enforcing, construing or determining the validity of any provision of this Agreement shall be filed in the Siskiyou County Superior Court, State of California, and the parties hereto waive all provisions of law providing for the filing, removal or change of venue to any other court or jurisdiction
Section 3.10 
Entire Agreement.  This Agreement constitutes the entire agreement of the Parties regarding the subject matters of this Agreement.  This Agreement shall not be construed as if it had been prepared by one of the Parties, but rather as if both Parties had prepared it.  The Parties to this Agreement have read and reviewed this Agreement and agree that any rule of construction to the effect that ambiguities are to be resolved against the drafting party shall not apply to the interpretation of this Agreement (including but not limited to Civil Code Section 1654 as may be amended from time to time). By this reference, the Parties incorporate the Recitals set forth above.
Section 3.11 
No Assignment.  The Developer intends to form a separate entity, under the control of the Developer, to purchase, develop, finance, and construct the Project (the "Single Purpose Entity"). The County agrees that the Developer may transfer or assign all of its rights or obligations hereunder to the Single Purpose Entity, provided that the Developer evidences that the Developer controls the Single Purpose Entity. The Developer may not transfer or assign any or all of its rights or obligations hereunder to any entity, other than the Single Purpose Entity, without the prior written consent of the County, which consent shall be granted or withheld in the County's sole discretion, and any such attempted transfer or assignment without the prior written consent of County shall be void. 
Section 3.12 
No Third Party Beneficiaries.  This Agreement is made and entered into solely for the benefit of the County and the Developer and no other person shall have any right of action under or by reason of this Agreement.

Section 3.13 
Actions by the County.  Whenever this Agreement calls for or permits the approval, consent, authorization or waiver of the County, the approval, consent, authorization, or waiver of the County Representative (or its designee) shall constitute the approval, consent, authorization or waiver of the County without further action of the County Board of Supervisors.  The Developer acknowledges that nothing in this Agreement (including any approval by the County Representative in accordance with this Agreement), or a Conveyance Agreement (if approved by the County Board of Supervisors) shall limit, waive, or otherwise impair the authority and discretion of any office or department of the County acting in its capacity as a governmental regulatory authority.


Section 3.14 
Time of the Essence.  Time is of the essence in this Agreement and every provision contained herein.  

Section 3.15 
Indemnification.  Developer hereby covenants, on behalf of itself and its permitted successors and assigns, to indemnify, hold harmless, and defend the County, members of its Board of Supervisors, agents, and employees (collectively, the "Indemnitees"), from and against all claims to the extent arising out of this Agreement or the activities contemplated hereby; provided, however, Developer shall have no indemnification obligation with respect to the negligence or misconduct of any Indemnitee.  Developer's indemnification obligations and its obligations under Section 3.4(c)-(e) shall survive the termination or expiration of this Agreement, and shall not be obviated by Developer's provision of insurance as required by the County.

Section 3.16 
Counterparts.  This Agreement may be executed in multiple originals, each of which is deemed to be an original, and may be executed in counterparts. This Agreement shall become effective when the Parties have duly executed and delivered signature pages of this Agreement to each other.  Delivery of this Agreement shall be effectuated by electronic communication (including by PDF sent by electronic mail, facsimile or similar means of electronic communication).  Any signatures (including electronic signatures) delivered by electronic communication shall have the same legal effect as physically delivered original signatures.
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IN WITNESS WHEREOF, this Agreement has been executed by the Parties as of the Effective Date.







DEVELOPER:

RURAL COMMUNITIES HOUSING DEVELOPMENT CORPORATION, a California nonprofit public benefit corporation

By:
____________________________

Brad McDonald
Chief Executive Officer
Signatures continue on the following page

COUNTY:

COUNTY OF SISKIYOU, a political subdivision of the state of California






By:
__________________________
Name:
__________________________
Title:
__________________________
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